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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 
33  CFR  Part  207 

SL  Marys  Falls  Canal  and  Locks, 
Michigan;  Use,  Administration  and 
Navigation 

aoency:  Corps  of  Engineers,  DOD. 
action:  Final  rule. 

SUMMARY;  This  final  rule  modifies  the 
annual  closing  date  of  the  Soo  Locks  at 
the  St.  Marys  Falls  Canal,  Sault  Ste. 
Marie,  Michigan  by  fixing  that  date  at 
January  15.  It  also  eliminates  the 
provision  in  the  current  regulation  that 
permits  users  of  the  locks  to  request 
extension  of  the  closing  date  to  meet  the 
reasonable  needs  of  commerce.  The 
purpose  and  effect  of  this  rule  are  to 
create  an  atmosphere  of  stability  and 
certainty  within  which  Great  Lakes 
shipping  interests  and  industries  can 
plan  and  conduct  their  operations,  while 
assuring  that  no  significant  adverse 
environmental  effects  occur. 

EFFECTIVE  DATE:  April  23, 1992. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers  District,  Detroit,  ATI  N: 
CENCE-CO,  P.O.  Box  1027,  Detroit, 
Mk^gan  48231-1027. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Kidby  at  Corps  of  Engineers 
Headquarters  in  Washmgton.  DC.,  at 
(202)  272-8839. 

SUPPLEMENTARY  INFORMATION: 
Clas^catioD 

The  Secretary  of  the  Army  has 
determined  that  this  Hnal  nde  is  not  a 
"major"  rule  within  the  meaning  of 
Executive  Order  (E.O.)  12291.  This  is 
because  the  rule  will  not;  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
geographic  regkms.  or  Fedoal.  State,  or 
local  governmental  agencies;  or  (3)  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  a  United  States-based 
enterprise  to  compete  with  foreign 
based  enterprise  in  domestic  or  export 
markets. 

No  increased  paperworit  burden  is 
imposed  by  this  rule. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  E.0, 12291. 

Regulatory  Analysb 

Under  E.0. 12291,  the  Department  of 
the  Army  must  determine  if  a  regulation 
is  "major”  and,  therefore,  subject  to  a 


Regulatory  Impact  Analysis.  Because 
the  Department  of  the  Army  bdieves 
that  this  final  rule  is  not  “major**,  it  is 
not  subject  to  such  an  analysis. 

Environmental  Analysis 

As  noted  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  discussed  bekm, 
this  action  was  the  subject  of  a  Final 
Environmental  Impact  Statement  (FEIS). 
September  1989,  which  concluded  that 
there  would  be  no  significant  advene 
environmental  impacts  as  a  result  of 
taking  the  action.  The  FEIS  also 
concluded  that  the  action  was  in 
compliance  with  all  applicable 
environmental  statutes  and  other 
requirements,  viz.,  the  Archaeoiq^cal 
and  Historic  Preservation  Act  ffie  Clean 
Air  Act;  the  Clean  Water  Act;  the 
Coastal  Zone  Management  Act  (CZMA): 
the  Endangered  Species  Act;  die  Federal 
Water  Project  Recreation  Act;  the  Fish 
and  Wildlife  Coordination  Act  the  Land 
and  Water  Conservation  Fund  Act  the 
National  Historic  Preservation  Act  the 
National  Environmental  Policy  Act;  the 
Boundary  Waters  Treaty  of  June  It. 

1909;  E.0. 11990,  Protection  of  Wetlands; 
E.0. 12114,  Environmental  Effects 
Abroad  of  Major  Federal  Actions;  and 
E.0. 12372.  Intergovernmental  Review  of 
Federal  Programs.  Please  see,  however, 
the  discussion  under  Background  below. 

Background 

On  April  3, 1991,  a  Notice  of  Pri^iosed 
Rulemaking  (NPRM)  on  the  St.  Marys 
Fails  Canal  and  Locks,  Michigan;  use, 
administredon.  and  navigation.  33  CTR 
207.440,  was  published  in  the  Fedamd 
RagisteT  (50  ^  13604).  A  30-day  period 
for  public  comments  was  provkl^ 
During  this  period,  13  comment  letters 
were  received.  ^  these  letters  came 
from  shipping  or  commercial  entities, 
and  ail  were  in  favor  of  adoption  of  &e 
proposed  role. 

After  the  dose  of  the  comment  period, 
die  Detroit  District  of  the  Corps  of 
Eil^neers  received  a  letter  from  the 
Michigan  Department  of  Natural 
Resources  (MDNRJ,  alleging  that  die 
Corps  had  not  provided  the  MDNR  with 
a  determination  of  consistency  wida 
Michigan's  coastal  zone  management 
plan,  as  required  by  the  CZMA. 

Although  a  specific  determinatkm  of 
consistency  with  the  Michigan  CZM 
program  had  been  made  in  the  FEIS.  cm 
a  matter  of  comity,  the  District  agam 
reviewed  the  record  and  issued  a 
second  determination  of  consistency 
under  the  CZMA.  In  addition,  Distiict 
personnel  met  with  MDNR  persmmel 
and  representatives  of  the  Lake  Carriers’ 
Association,  shipping  companies,  aad 
the  iron  and  steel  industry  to  diacusa  die 
concerns  raised  by  the  MDNR.  As  a 


result  of  these  meetings,  the  District 
received  letters  from  the  MDNR  and  the 
Lake  Carriers  Association  summarizing 
the  positions  espoused  in  the  meetings. 
The  Corps  of  Engineers  has  determined, 
in  the  exercise  of  its  administrative 
discretion,  to  treat  these  letters  and  the 
discussions  that  they  summarize  as 
comments  on  the  NPRM  received  after 
the  dose  of  the  comment  period,  and, 
consequently,  to  deal  with  the  issues 
they  raise. 

The  correspondence  from  the  MDNR 
refers  to  previous  correspondence  on  an 
earlier  proposal,  which  was  not 
implemented  by  rulemaking,  to  fix  the 
dcMing  date  of  the  locks  at  February  15 
(see  the  discussion  in  the  NPRM  at  56 
FR  13604).  The  recent  correspondence 
merely  reiterates  the  MDNR’s  concerns 
about  the  February  15  proposal,  and 
fails  to  specifically  address  those 
concerns  to  the  January  15  proposal 
contained  in  the  NPRM.  In  addition,  the 
rarlier  correspondence  did  not  express 
opposition  to  the  January  15  closing  date 
(subject  to  fixed  weather  and  ice 
criteria,  which  are  discussed  below).  As 
a  result,  each  of  the  potential  issues 
raised  by  the  MDNR's  earlier 
correspondence  is  not  dealt  with  in 
(fetail.  Nonetheless,  the  Corps  of 
Engineers  has  considered  the  specific 
areas  of  concern  set  out  in  the  most 
recent  MDNR  correspondence,  and  has 
reached  the  following  conclusions  on 
them. 

The  potential  environmental  impacts 
raised  by  the  MDNR  consist  of  damage 
to  (1)  emergent  wetlands;  (2)  shore 
Mructures;  and  (3)  fisheries  resources 
(iqjecifically  lake  herring  spawning 
activities).  Each  of  these  potential 
impacts  was  addressed  during 
preparation  of  the  1989  FEIS.  During  the 
discussions  that  preceded  the  issuance 
of  the  NPRM,  the  Corps  of  Engineers 
requested  that  the  State  of  Michigan 
provide  any  scientifically  meaningful 
data  that  might  cast  doubt  on  the 
conclusions  of  the  environmental 
•ladies  that  addressed  the  potential 
damages  listed  above.  No  additional 
data  were  provided.  The  environmental 
stadiea  leadii^  up  to  the  1989  FEIS 
indicate  that  increases  or  decreases  in 
die  amount  and  composition  of  emergent 
wetlands  in  the  St.  Marys  River 
ecosystem  is  primarily  related  to 
changes  in  water  levels  in  the  Great 
Lakes,  and  is  not  the  result  of  extended 
shipping  seasons  at  the  Soo  Locks.  The 
cocrenl  available  evidence  continues  to 
sspport  that  conclusion. 

The  FEIS  concluded  that  damage  to 
atractures  was  the  natural  result 
of  exposure  to  the  rigorous  conditions 
imposed  by  the  northern  Michigan 
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winter,  but  that  lock  operation  to 
February  15  could  increase  damage  to 
structures  near  the  navigation  channel. 
With  the  proposed  restriction  of  lock 
operation  to  January  15,  any  increased 
damage  would  be  insignificaivt.  The 
available  evidence  supports  the 
conclusion  that  any  significant  damage 
to  shore  structures  in  the  St.  Marys 
River  is  the  result  of  climatic  conditions, 
and  is  not  caused  by  extended  shipping 
seasons  at  the  locks. 

The  other  potential  environmental 
impact  raised  is  damage  to  the  hsheries 
resource,  specifically  to  spawning 
activities  of  the  lake  herring.  The 
environmental  studies  leading  up  to  the 
1969  FEIS  indicated  that  lake  herring 
populations,  overall  and  in  terms  of 
specific  age  groups,  were  in  fact,  higher 
during  periods  of  year-round  lock 
operations.  It  was  concluded  that  any 
decline  in  the  lake  herring  population 
was  not  attributable  to  extended 
navigation  seasons  at  the  Soo  Locks,  but 
was,  rather,  the  result  of  other  factors, 
possibly  including  over-utilization  of  the 
resource.  (Recent  data,  in  fact,  indicate 
an  increase  in  lake  herring  populations 
in  Lake  Superior.) 

During  the  discussions  that  were  the 
subject  of  recent  correspondence,  a 
representative  of  the  MDNR  indicated 
t'*at  declines  in  the  lake  herring 
population  could  not  be  attributed  with 
any  certainty  to  extended  lock 
operations.  At  this  time,  the  available 
evidence  continues  to  support  the  earlier 
conclusions  regarding  any  decline  in  the 
lake  herring  population. 

One  additional  issue  raised  by  the 
MDNR  in  the  discussions  leading  up  to 
the  recent  correspondence  from  that 
agency  and  the  Lake  Carriers’ 
Association  was  the  use  of  weather  and 
ice  criteria  to  determine  the  closing  date. 
As  noted  in  the  NPRM,  it  has  been 
concluded  that  the  weather  and  ice 
criteria  (which  were  adopted  for  use 
during  the  period  that  the  extended 
environmental  studies  preceding  the 
FEIS  were  being  conducted)  are  not  a 
scientifically  sound  basis  upon  which  to 
determine  the  closing  date.  During  the 
discussions  on  this  subject,  all  the 
parties  acknowledged  that  there  are  no 
grounds  upon  which  to  conclude  that  the 
weather  and  ice  criteria  currently  in 
place  should  be  retained.  As  with  the 
other  environmental  issues  involved  in 
this  rulemaking,  the  State  of  Michigan 
was  given  the  opportunity  to  provide 
I  scientifically  meaningful  data  to  support 

I  an  alternate  proposal  for  weather  and 

\  ice  criteria  to  be  employed  in 

[  determining  a  closing  date.  No  such  data 


were  provided.  The  available  evidence 
supports  the  conclusion  that  the  weather 
and  ice  criteria  used  in  determining  the 
closing  date  of  the  locks  should  no 
longer  be  employed. 

The  recent  correspondence  from  the 
MDNR  proposes  a  fixed  closing  date  of 
December  31,  subject  to  a  verification 
prior  to  December  1  of  each  year  that 
there  is  an  economic  demand  for 
shipping  past  December  15,  with 
additional  extension  of  the  season  to  no 
later  than  January  15,  subject  to  weather 
and  ice  criteria.  Industry’s  need  for 
certainty  in  planning  was  brought  out  in 
the  recent  discussions  and 
correspondence,  and  the  ability  to  meet 
such  a  need  would  clearly  be 
compromised  under  the  MDNR  proposal. 
For  this  reason,  because  the  MDNR  has 
not  shown  any  objectively  supportable 
basis  for  this  proposal,  and  because  the 
proposal  would  require  the  use  of 
weather  and  ice  criteria  which  have  not 
proven  scientifically  defensible,  the 
Corps  of  Engineers  declines  to  adopt 
this  proposal. 

The  N^NR  has  also  raised  several 
economic  rather  than  environmental 
issues.  These  center  around  the 
possibilities  of  (1)  stockpiling  iron  ore; 

(2)  shipping  iron  ore  by  rail;  and  (3) 
using  the  harbor  at  Escanaba,  Michigan, 
in  order  to  limit  the  length  of  the  season 
required  by  industry  at  the  Soo  Locks. 
Each  of  the  issues  was  considered 
during  the  recent  discussions  among  the 
Corps,  MDNR,  and  Great  Lakes 
commercial  interests.  It  was  brought  out 
that  stockpiling  of  raw  materials  is 
inherently  uneconomical,  logistically 
complicated,  and  fundamentally  at  odds 
with  the  need  for  certainty  in  plarming. 
Similarly,  shipment  by  rail  requires 
industry  to  pay  substantially  higher 
shipping  costs,  is  logistically 
complicated,  and  is  subject  to  the  highly 
uncertain  availability  of  rolling  stock. 
Finally,  the  harbor  at  Escanaba  has 
insufficient  capacity  and,  because  of 
climatic  conditions  and  the  geography  of 
its  location,  is  more  likely  to  suffer  the 
effects  of  severe  weather  than  are  other 
harbors  on  the  upper  Great  Lakes.  For 
these  reasons,  and  because  no 
scientifically  meaningful  data  have  been 
advanced  to  show  why  these 
economically  complicated  approaches 
should  be  required,  the  Corps  of 
Engineers  has  determined  that  these 
suggestions,  taken  singly  or  in  concert, 
do  not  make  it  necessary  or  advisable  to 
modify  the  rule  proposed  in  the  NPRM. 

In  consideration  of  the  administrative 
record,  the  comments  received  in 
response  to  the  NPRM,  and  the  findings 


resulting  from  study  of  the  additional 
issues  raised  and  discussed  above,  the 
Corps  of  Engineers  will  promulgate  the 
final  rule  exactly  as  proposed  in  the 
NPRM. 

List  of  Subjects  in  33  CFR  Part  207 

Navigation  (Water),  Water 
Transportation,  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  33  CFR  part  207  is  amended 
as  follows: 

PART  207— [AMENDED] 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  Secs.  4  and  7  of  28  Stat.  362;  40 
Stat.  266;  42  Stat.  1043;  and  33  U.S.C.  1,  554, 
and  555  (as  amended  by  Sec.  919  of  the 
Water  Resources  Development  Act  of  1966). 

2.  Section  207.440  is  amended  by 
revising  paragraph  (u)  to  read  as 
follows; 

§  207.440  St  Marys  Falls  Canal  and  Locks, 
Mich.;  use,  administration,  and  navigation. 
***** 

(u)  The  locks  will  be  opened  and 
closed  to  navigation  each  year  as 
provided  in  paragraphs  (u)  (1)  and  (2)  of 
this  section  except  as  may  be  authorized 
by  the  Division  l^gineer.  Consideration 
will  be  given  to  change  in  these  dates  in 
an  emergency  involving  disaster  to  a 
vessel  or  other  extraordinary 
circumstances. 

(1)  Opening  date.  At  least  one  lock 
will  be  placed  in  operation  for  the 
passage  of  vessels  on  April  1. 

Thereafter,  additional  locks  will  be 
placed  in  operation  as  traffic  density 
demands. 

(2)  Closing  date.  The  locks  will  be 
maintained  in  operation  only  for  the 
passage  of  downbound  vessels 
departing  from  a  Lake  Superior  port 
before  midnight  (2400  hours)  of  January 
14,  and  of  upbound  vessels  passing 
Detour  before  midnight  (2400  hours)  of 
January  15.  Vessel  owners  are  requested 
to  report  in  advance  to  the  Engineer  in 
charge  at  Sault  Ste.  Marie,  the  name  of 
vessel  and  time  of  departiu'e  from  a 
Lake  Superior  port  on  January  14  before 
midnight,  and  of  vessels  passing  Detour 
on  January  15  before  midnight,  which 
may  necessitate  the  continued  operation 
of  a  lock  to  permit  passage  of  vessel. 
***** 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-6699  Filed  3-23-92;  8:45  am] 
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